Guidance released yesterday from the U.S. Department of Labor supports exemptions of both home care and
home health workers under the Families First Coronavirus Response Act, and two national associations say
the language is clear in the industry's favor.

From HCAOA

Home Care Is Health Care

You did it! Home care has been recognized under the definition of health care, according to the Department
of Labor’s recently released FAQs on the Family First Coronavirus Response Act.

For the last few weeks, under the direction of Shelly Sun, CEO of BrightStar and their leadership team, the
HCAOA Board of Directors and HCAOA members have been engaged in a full-court press advocacy effort to
have home care part of the health care worker exemption definition for sick leave and family medical leave
mandates under FFCRA. Today, with the inclusion of home care in the exemption, those efforts have paid
off.

“This proves that when we work together, great things happen,” said HCAOA President Emma Dickison. “This
success belongs to every HCAOA member because we did it together and once again it proves that we are
better together. With nearly 25,000 messages sent to members of Congress, plus hundreds of letters sent to
the Department of Labor, our message that home care plays a critical role in the health care continuum was
heard loud and clear."

Dickison encouraged organizations to continue to be great employers. “While we have the exemption, it does
not negate our efforts to always be responsive to our employees’ needs especially during these tough

times. There are programs available from the federal government and the Small Business Administration,
such as the paycheck protection program, that will ensure that home care agencies can afford to pay their
caregivers should they need time off to care for themselves or other family members. Everyone should look
into this available financial assistance for our small businesses."

Below is the excerpt from DOL’s FFCRA FAQs:

Who is a “health care provider” who may be excluded by their employer from paid sick leave and/or
expanded family and medical leave?

For the purposes of employees who may be exempted from paid sick leave or expanded family and medical
leave by their employer under the FFCRA, a health care provider is anyone employed at any doctor’s office,
hospital, health care center, clinic, post-secondary educational institution offering health care instruction,
medical school, local health department or agency, nursing facility, retirement facility, nursing home, home
health care provider, any facility that performs laboratory or medical testing, pharmacy, or any similar
institution, employer, or entity. This includes any permanent or temporary institution, facility, location, or site
where medical services are provided that are similar to such institutions.

From NAHC

Important DOL Guidance
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The US Department of Labor issued guidance yesterday on standards and application of the extended sick
and FMLA leave under the recent Covid-19 stimulus
bills. https://www.dol.gov/agencies/whd/pandemic/ffcra-questions

The guidance addresses an important issue affecting home care and hospice companies. NAHC and others
sought to have an exemption applicable to a “health care provider” to apply to the workforce in home care
and hospice as they are essential to the care needs of the whole population during the pandemic. The
exemption would affect health care workers who otherwise would qualify for sick leave and family leave
when they cannot work due to school or child care services closings and unavailability.

The DOL guidance provides an exemption of employees of a “home health” company. While those of us
involved in home care consider that term to be limiting rather than encompassing the broad array of
companies providing health services in the home, further elements of the guidance make it clear that it
encompasses the full range of home care and its employees.

Specifically, the guidance states:

Who is a “health care provider” who may be excluded by their employer from paid sick leave and/or
expanded family and medical leave?

For the purposes of employees who may be exempted from paid sick leave or expanded family and medical
leave by their employer under the FFCRA, a health care provider is anyone employed at any doctor’s office,
hospital, health care center, clinic, post-secondary educational institution offering health care instruction,
medical school, local health department or agency, nursing facility, retirement facility, nursing home, home
health care provider, any facility that performs laboratory or medical testing, pharmacy, or any similar
institution, employer, or entity. This includes any permanent or temporary institution, facility, location, or
site where medical services are provided that are similar to such institutions.

This definition includes any individual employed by an entity that contracts with any of the above institutions,
employers, or entities institutions to provide services or to maintain the operation of the facility. This also
includes anyone employed by any entity that provides medical services, produces medical products, or is
otherwise involved in the making of COVID-19 related medical equipment, tests, drugs, vaccines, diagnostic
vehicles, or treatments. This also includes any individual that the highest official of a state or territory,
including the District of Columbia, determines is a health care provider necessary for that state’s or territory’s
or the District of Columbia’s response to COVID-19.

To minimize the spread of the virus associated with COVID-19, the Department encourages employers to be
judicious when using this definition to exempt health care providers from the provisions of the FFCRA.

NAHC's view is that the reference to “any similar institution, employer, or entity” combined with
longstanding DOL classification of individuals providing personal care service in the home as health care
workers results in the conclusion that home health agencies, personal care services companies, private duty
nursing employers, and hospices are all within DOL’s exemption of a “home health care provider.”

For example, the Department of Labor has long maintained within a health care worker category 31-1011
Home Health Aides:

Provide routine individualized healthcare such as changing bandages and dressing wounds, and applying
topical medications to the elderly, convalescents, or persons with disabilities at the patient's home orin a


http://clicks.memberclicks-mail.net/ls/click?upn=3aMStRI4vuIya1-2BLWxrJFjQ4p2dmSvzqfiLyCXNCV5kjb4l-2FOUQmI6bWQu3CrsGG8yk12van8dILjXqy7lh0sWVlHBOp1hloxpEfdvU3khPcBk3DVs5F0sYlrNiTffXsliGD_Mxb-2BftcRbRQZc5AyAla-2FDWJ91EwtNZCLaqY3UKrMNZkBcKzy6AsaJiygPLKOsVIpF-2Blsfmk0y60-2FI9zVLGyA8bVLjlSOHieJfAlzBr0jx9lS7QPWbVX-2B0ePAXmSsdM7pf5PRuoj-2BwyUOOz1YKvrcUzmRjd8VGV64xvi3SZoUDCmUyCWH89Ku4NMLgWEbcCpNJiFFKOp0RLOLYe7vPQ4ohrXF5WU-2Fb2T4Uzlc9mtQ3T3BM2WpBFtMLzo5iT59PsGP93qQMqwFwl8xWvBx-2FvVbsuVxL8PmUC-2B8rs-2F3yYG4BOGLkmnOdKsYZFqnd0hJFJgKLPwyUrOSuI5F3tp-2FifMesbCqk7Y9FZoRecHU5goO-2FHQ-3D

care facility. Monitor or report changes in health status. May also provide personal care such as bathing,
dressing, and grooming of patient.

Further support is found in the reference to a “retirement facility” distinct from a “nursing facility.” At most,
a retirement facility provides personal care.

Finally, note also that the exemption goes beyond direct service employees and “includes any individual
employed by an entity that contracts with any of the above institutions, employers, or entities institutions to
provide services or to maintain the operation of the facility.”.

NAHC has confirmed the appropriateness of this interpretation through outside counsel.

NAHC also advises that the home care and hospice community fully review all aspects of the extended leave
standards as there will be instances when they still apply to your workforce.



